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NO. 45371
Madison County Case No.
CR-2017-874

RESPONDENT'S BRIEF

Issue
Has Arnett failed to establish that the district court abused its discretion by imposing a
unified sentence of seven years, with three years fixed, upon his guilty plea to possession of
methamphetamine?

Arnett Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Arnett pled guilty to possession of methamphetamine and misdemeanor possession of
marijuana. (R., pp.95-96, 99-101.) The district court imposed an aggregate unified sentence of
seven years, with three years fixed. (R., pp.99-101.) Arnett filed a notice of appeal timely from
the judgment of conviction. (R., pp.114-16.)
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Arnett asserts his sentence is excessive in light of his substance abuse issues and lack of
treatment, mental and physical health issues, and difficult childhood. (Appellant’s brief, pp.3-6.)
The record supports the sentence imposed.
When evaluating whether a sentence is excessive, the court considers the entire length of
the sentence under an abuse of discretion standard. State v. McIntosh, 160 Idaho 1, 8, 368 P.3d
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008). It is presumed
that the fixed portion of the sentence will be the defendant's probable term of confinement. State
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence is within statutory
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted). To carry this burden the appellant
must show the sentence is excessive under any reasonable view of the facts. Id. A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting society and
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution. Id. The
district court has the discretion to weigh those objectives and give them differing weights when
deciding upon the sentence. Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of
punishment, deterrence and protection of society outweighed the need for rehabilitation). “In
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where
reasonable minds might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens,
146 Idaho at 148-49, 191 P.3d at 226-27). Furthermore, “[a] sentence fixed within the limits
prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial
court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).
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The maximum prison sentence for possession of methamphetamine seven years. I.C. §
37-2732(c)(1). The district court imposed a unified sentence of seven years, with three years
fixed, which falls within the statutory guidelines. (R., pp.99-101.) On appeal, Arnett contends
that he needs substance abuse treatment for his addictions, and that the district court abused its
discretion by not allowing him to participate in a rider. (Appellant’s brief, pp.4-6.) The district
court specifically considered Arnett’s substance abuse and mental health issues but determined,
in light of Arnett’s criminal history, his previous failures to rehabilitate despite being given
numerous opportunities for probation, and his “high risk” classification that incarceration was
necessary to achieve the goals of sentencing in this case. (See 7/3/17 Tr., p.12, L.12 – p.19, L.6.)
That Arnett believes the court should have given more weight to his desire for rehabilitative
treatment does not demonstrate that Arnett’s sentence is excessive.

See, e.g., State v.

Charboneau, 124 Idaho 497, 500, 861 P.2d 67, 70 (1993) (“While the appellant points to the
evidence in the record that he is capable of being rehabilitated … his possibility of rehabilitation,
standing alone, is not enough to meet his burden of showing unreasonableness…”); State v.
Wargi, 119 Idaho 292, 294, 805 P.2d 498, 500 (Ct. App.1991) (“Sentence of confinement is not
rendered unreasonable simply because it will arguably have a negative effect on prisoner's
rehabilitation.”).
Furthermore, the details of this case show that incarceration is warranted. Arnett was
arrested when police caught him attempting to steal a vehicle. (PSI, pp.4-5.) After taking Arnett
into custody, officers searched the vehicle he was driving and found methamphetamine, codeine,
marijuana, paraphernalia, a firearm and stolen tools. (PSI, p.5.) The state initially charged
Arnett with possession of methamphetamine, possession of codeine attempted grand theft,
burglary, possession of marijuana, and possession of drug paraphernalia (R., pp.83-86); however,
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pursuant to a plea agreement, all but the possession of methamphetamine and possession of
marijuana charges were dismissed (R., pp.90-91, 93-96, 99).
Arnett’s conduct in this case was in keeping with his criminal history. He has seven prior
felony convictions for grand theft (two convictions), larceny (two convictions), fraud, forgery
and burglary. (PSI, pp.6-9.) Additionally, at the time of sentencing in this case, Arnett was also
facing multiple pending felony charges in Florida and Utah, with an active arrest warrant issued
in Utah. (PSI, pp.9-11.) While Arnett’s physical and mental health problems are unfortunate,
they do not outweigh the seriousness of the crime nor Arnett’s extensive criminal history.
At sentencing, the district court articulated the correct legal standards applicable to its
decision and addressed Arnett’s lengthy criminal history, the danger he presents to society, and
his failure to be deterred despite prior legal sanctions. (7/3/17 Tr., p.12, L.12 – p.19, L.6.) The
state submits that Arnett has failed to establish an abuse of discretion, for reasons more fully set
forth in the attached excerpt of the sentencing hearing transcript, which the state adopts as its
argument on appeal. (Appendix A.)
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Conclusion
The state respectfully requests this Court to affirm Arnett’s conviction and sentence.

DATED this 17th day of April, 2018.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 17th day of April, 2018, served a true and correct
copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
REED P. ANDERSON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

5

APPENDIX A

12

1

bathroom, and I left a n d came u p here .

2

extent of any treatment that I ' ve ever been able to

3

receive.

4

THE COURT:

5

THE DEFENDANT :

6

THE COURT :

7

Anything e l se you'd like to t e ll me?
No, sir , Your Hono r.

Are you fully satisfied with your

attorney ' s performance i n this case?

8

THE DEFENDANT :

9

THE COURT:

10

That ' s about the

Yes, Your Honor.

Counsel, is there any reason why we

shouldn ' t proceed with sentencing at this point?

11

MR . WOOD :

12

THE COURT:

No .
Mr. Arnett, based upon your plea of

13

guilty, it is the judgement of the Court that you are in

14

fact guilty of two crimes .

15

methamphetamine, and the second is possession of

16

marijuana .

17

Court takes very seriously .

18

The first is possession of

These are seri ous crimes, crimes that the

There are some that may say that these type of

19

possession crimes are v ictiml ess crimes .

20

believe that for a moment .

21

me t h at you 're a victim of these crimes, and the people

22

that love and care for you are victims of these crimes .

I don't

I thin k i t ' s very c lear to

23

Additionally, alt hough you haven ' t pled guilty

24

of any of these other charges , it appears that there was

25

some other i llegal conduct going on that was assoc i ated

12
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1

with these charges involving other people ' s property .

2

So it ' s gotten to the point where your subs tance abuse

3

is leading you to commit acts that are hurt i ng other

4

people .
Additionally -- and you know this better than

5
6

I do -- when you buy drugs , you buy drugs from a dealer .

7

And the more drugs you buy , t h e more drugs he ' s able to

8

sell .

9

concerned about the people that he ' s selling them to .

And as concerned as I am about you ,

I ' m also
I

10

don't know who they are .

11

young mothers.

12

know who they are , but the point i s it puts all of us at

13

risk when we subsidize the illegal drug industry , and

14

that ' s what you ' ve been doing and that ' s what these

15

crimes reflect.

16

It could be kids .

I t could be

It could be schoo l bus drivers.

I don ' t

I 've looked very carefully at your record .

As

17

I noted , it shows five misdemeanors , approximately s even

18

felonies, multiple probation violat i ons .

19

mostly occurred in Florida .

20

concerned that shortly before coming to Idaho , you had

21

charges fi l ed against you for more felonies in Florida

22

and another felony and three misdemeanors in Utah .

23

this is just pervasive behavior that has gone on

24

beginning in the year 2002, with your first felony , at

25

least .

And these

However , the Court is very

So

13
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1

I do find it ha rd to believe that you haven't

2

received really anything more than what you ' ve described

3

by way of trea tment.

4

likely you've had opportunities , but regardless, here

5

you come into t he state of Idaho with a record like

6

this, and then commit crimes like this .

7

very diff i cult thing for the Court

Certainly,

I believe that it's

It ma kes it a

to consider .

8

The presentence investigator apparently didn 't

9

have any difficulty concluding that this case warrants a

10

prison sentence .

11

other reports trying to get an idea about wha t

12

problems are and the best way to address those.

13

GAIN report does recommend you for Level 3 . 5 residential

14

treatment , which suggests that you have a very serious

15

probl em that can really only be treated adequately in a

16

residential facility.

17

I 've looked carefully, though , at the

The

The DSM- 5 diagnoses you with a stimulant use

18

disorder t hat's severe in two categories, for

19

amphetamines and for cocaine.

20

your

Your substance abuse history is heartbreaking .

21

The record shows that you started smoking marijuana at

22

age 12 and crack cocaine at age 14.

23

before , but how I wish, Mr . Arnett, instead of you in

24

front of me today, the person that gave you that

25

marijuana and sold you that crack was in front of me .

I've said this

14
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1

Perhaps, if we could have dealt with that person

2

correctly, you wouldn ' t be he re in court today.
And then the record shows that you started

3
4

using methamphetamine.

5

THE DEFENDANT:

6

THE COURT:

7

few years now.

8

results for you.

Is that at age 33?
Yes, Your Honor .

So you've just been using that for a
It doesn't appear to ha ve very good

9

The mental health review does diagnose you

10

with a serious mental illness and substantial mental

11

health needs that need to be addressed, so the Court

12

understands that there's some issues here, some of your

13

own creation and some unfortunately not .
The Court has then had to review the

14
15

objectives of criminal punishment.

The first is

16

protection of society.

17

crimes, the issue of protection of society isn't always

18

as serious a matter as it is in other cases .

19

case, it is certainly is a very serious matter , and the

20

court has treated that as its primary objective here

21

today is to protect the public.

And although in some possession

In this

The Court also has to l ook at deterrence .

22
23

You've done a lot of time.

24

lot.

25

terms .

You've been on probation a

It doesn't loo k like you've done any re a l l y long
You've done a lot of kind of intermediate and

15
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1

short terms .

But I know one thing fo r sure .

Putting

2

you on probation over and over again hasn ' t

3

anything, and it would be foolish for me to think that

4

suddenly putting you on probation i n Idaho is going to

5

solve al l of your p roblems.

solved

I also have to be very mindful of the effect

6
7

of my sentence as to genera l deterrence .

In other

8

words, if I give you too light of a sentence, especially

9

with a record like this, I wou ld be send i ng a message

10

t hat would suggest the Court doesn ' t t h ink this type of

11

thing is a big deal, and that ' s the last thing I want to

12

do because I do think this needs to be dealt with

13

seriously.
I have to look at the possibility of

14

15

rehabilitation.

16

on you .

17

and I think you need help .

18

i s what ' s the best way to get you that help and how can

19

we get you that help while keeping the conununity safe

20

and keeping you safe, fra n kly, from continued drug use.

21

I want you to know I haven ' t given up

I think you 're a person that's worth saving,

Fina ll y ,

The only question in my mind

I have to l ook at punishment or

22

r et ribution fo r wrongdoing .

23

factor in a case like this , but when you have somebody

24

with this kind of a record and multiple opportunities at

25

probat i on, then , obviously, this becomes more of a

That ' s never the primary

16
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1

cons ideration , and so it's something the Court has had

2

to consider carefully .
I ' ve looked for guidance to Idaho Code

3

4

19- 2521.

That sets forth factors ,

some of which weigh

5

in favor of prison , o t hers weigh in favor of probat ion .

6

I ' ve looked those over very carefully in this case .

7

Court does note that you've been in trouble for a long

8

time, but it seems to date back to when your father

9

suffered a traumatic brain injury .

The

Then your parents

10

wer e divorced .

11

catalysts in your life for when your behavior started to

12

deteriorate.

13

They just can't.

14

the Court , and they can help me understand why, as a

15

very young person ,

16

just seemed to be unab l e to get yourself back on the

17

ri ght track.

18

Those incidents appear to be kind of

Those events don't justify your behavior .
But they do put it into context for

you got on the wrong track and have

The Court notes that you had some serious

19

accidents on a motorcycle ,

f i rst at 15 , that caused

20

injuries tha t may have worsened your drug use at that

21

time , and you tried to self-medicate .

22

The Court is aware that you have an

23

11 - year - old daughter a n d that you have two stepdaughte r s

24

that you ' ve been play i ng a paterna l

25

ro l e in their l ife .

The Court notes that you h ave very little

17
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1

education , which again is heartbreaking .

You dropped

2

out of schoo l after eighth grade, and it's just ve ry

3

difficult , no matter how much talent and ability you

4

have, to get very far in li fe with an eighth grade

5

education.

6

The Court is very aware that you have some

7

significant menta l healt h and physical health issues

8

that have made your l ife more d iffi cult than it probabl y

9

should have been .
Now , there a r e factors in agg ravation that the

10
11

Court ha s to note and be aware of .

12

the LSI rates you as a h i gh r i sk, wh ich suggests to t he

13

Court that there's some things that need to be addressed

14

in a very serious manner .

15

The Court notes that

Going by the number of felonies that you ' ve

16

been charged with, this is your eighth felony .

17

quite a body of work fo r someone that's only 36 years

18

old .

19

states.

20

That is

And you ' ve got pending felonies in two other

It 's very clear from the cont e xt of this case

21

t ha t t his case is more than just about an addiction .

22

It's about an addiction tha t

23

that are affecting other people .

24

larcenies and things that have been charged in your

25

life , and thefts, are significant.

leads to lawless behaviors
The n u mber of

And you have pending

18
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I acknowledge that

1

charges on those type of th i ngs .

2

you've not been charged with that, and I 'm not going to

3

sentence you for that .

4

for possession of drugs.

5

drug issues are causing other problems for you in your

6

life .

I ' m j ust going to sentence you
But it ' s very clear that your

At least they have historically .
So the Court has considered all of those

7

8

factors , and after carefully weighing them , the Court ' s

9

sentence is going to be as follows :

It's the judgment

10

of this Court that you be sentenced to a total unified

11

sentence of seven years, consisting of a fixed minimum

12

term of three year s, followed by an indeterminant term

13

of four years on Count 1, possession of methamphetamine .
On Count 5, t he possession of marijuana ,

14

t he

15

Court is going to sentence you to six months in jail.

16

I ' m going to suspend 120 of those days and leave you 60

17

days to serve .

18

your felony t ime so the misdemeanor portion of your

19

sentence will be completed long befo re your felony time

20

expires .

That time will run concurrently with

21

The Court is going to recommend that, while in

22

custody, that you receive full access to substance abuse

23

and mental health services and treatment .

24

given full credit for your time served in this case .

25

I 'm assuming that dates back to April 14 of 2017, a n d

You ' ll be

19
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